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Court of Appeals of the District of Colombia. 


No. 2802. 

Joseph J. Moebs, Appellant, 
vs. 

Gardiner & Dent, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 56093. 

Gardiner & Dent, a Corporation, Plaintiffs, 

vs. 

Joseph J. Moebs, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit: 


1 Declaration . 

Filed August 15, 1913. 

In the Supreme Court of the District of Columbia, 

At Law. No. 56093. 

Gardiner & Dent, a Corporation, Plaintiffs, 

* vs. 

Joseph J. Moebs, Defendant. 

,, ls ‘ ?ount., T T he Plaiptiff 8 - Gardiner & Dent, a corporation, sues 
the defendant, Joseph J. Moebs, for that heretofore, to wit on the 
/■<?' i? f February, 1912, the defendant agreed to pay to the 
plaintiffs by a written contract the sum of $1,500 as commission 
for services rendered him by the said corporation as real estate 

. ln £ e s** 6 of . c «J tai ° Property, belonging to the defendant, 
located in the City of Washington, District of Columbia: that the 
1—2802a 19 
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plaintiffs found a purchaser ready and willing, and did actually pur- 

witlf interest' from the 1st’day of August, 1913, besides the costs of 

this suit. plaintiffs, Gardiner & Dent, a corpora- 

2 tion further sues the defendant Joseph J Moebs for money 
pavable bv the defendant for goods sold and delivered by 
the plaintiffs to the defendant; and for goods bargained and sold 
bv the plaintiffs to the defendant; and for work done and materials 
provided by the plaintiffs for the defendant at his request, and for 
monev paid bv the plaintiffs for the defendant at his request , an 
for monev received by the defendant for the use of the plaintiffs, 
and for money found to be due the plaintiffs from the defendan 
on account stated between them; and the plaintiffs claim from the 
defendant the sum of $1,500 with interest thereon fromthe 1 st day 
of August, 1913, according to the Particulars of Demand hereto 

annexed, besides the costs of th^t^^ 0ARD1NBR> 

Attorney for Plaintiffs. 


Particulars of Demand. 

Filed August 15, 1913. 

February 27th, 1912. 

The parties to this agreement have this day mutually agreed to 
accept as commission in the transfer of the Beacon Apartment 
House for other properties as mentioned in the contl |ct o rl1 ^ 
97th 1912 the sum of Two Thousand Dollars, ($2,000.90) saia 

tovyjto criin., .nd Wta, to* f 1-55 
H Moehs from the proceeds of the sale of lots 8, 10, 11, 12, t 
14 in block 10, section 4, Chevy Chase, Md., when said property is 
sold title to said property to be in Wallace J. Hill, it being furt 
’ understood and agreed by Joseph J. Moebs and Gardiner 
3 and Dent, Inc., that if the aliove mcritioned property does 
not brine as much as two thousand dollars ($2 000.00) over 
and above the present incumbrance, which is $15,540.00 that irhen 
Gardiner and Dent, Inc., will accept as commission the sum of 
Fifteen Hundred Dollars. jog } M0EB g_ 

GARDINER & DENT, INC., 
By A. S. GARDINER. 
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Plea. 

Filed September 12,1913. 

******* 

iNow comes the defendant in the above entitled cause and for a 
plea to the first and second counts thereof says that he did not 
promise in manner and form as therein alleged. 

CHARLES F. DIGGS, 
Attorney for Defendant. 

******* 

Joinder of Issue. 

Filed October 20, 1913. 

******* 

The plaintiff joins issue on the Plea of the defendant heretofore 
filed herein. 

W. GWYNN GARDINER, 

Atfy for Plaintiffs. 

******* 

Memorandum. 

December 15, 1914.—Verdict for Plaintiff for $1,500 and interest 
from August 1, 1913. 

4 Memorandum. 

December 16, 1914.—Motion for a new trial filed. 

Supreme Court of the District of Columbia. 

Saturday, December, 19, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

Now come here as well the plaintiff by its Attorney Mr. W. G. 
Gardiner, as the defendant by his Attorney Mr. C. F. Diggs; where^ 
upon the motion of defendant for a new trial filed herein coming 
on to be heard, it is considered that said motion be, and hereby is 
overruled, and judgment on verdict ordered. 

Therefore, it is considered that the plaintiff herein recover against 
the defendant herein, the sum of Fifteen hundred dollars ($1,500) 
with interest thereon from the 1st day of August, 1913, being the 
money payable by said defendant to* the plaintiff by reason of the 
premises, together with the costs of suit to be taxed by the Clerk, 
and have execution thereof. 
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The defendant by his Attorney in open Court, notes an appeal to 
the Court of Appeals of the District of Columbia, and the penalty 
of the bond on said appeal to act as a Supersedeas is hereby fixed in 
the sum of Two thousand dollars ($2,000). 

5 Memoranda. 

December 31, 1914.—Appeal bond (supersedeas) approved and 
filed. 

January 30, 1915.—Bill of Exceptions submitted. 

February 13, 1915.—Time to file record extended to and includ¬ 
ing March 17, 1915. 

i 

Supreme Court of the District of Columbia. 

Monday, March 1,1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

The Court having this day signed the bill of exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial. 

Memorandum. 

March 15, 1915.—Time to file transcript of record extended to 
and including March 26, 1915. 


Assignment of Errors. 

Filed March 15, 1915. 

******* 

6 Now comes the defendant in the above entitled cause and 

assigns the following errors in the rulings of the court at 
the trial thereof. 

1st. In refusing to permit the witness J. Wilbur Latham to testify 
as to the price paid by him for the 67 cattle. 

2nd. In refusing the defendant’s motion made at the close of 
plaintiff’s case for a directed verdict for the defendant upon the 
ground that no evidence had been introduced tending to show de¬ 
fendant had sold the property referred to in the contract and that 
therefore plaintiff could not recover. 

3rd. Statement of counsel for plaintiff that defendant had realized 
from $30,000 to $50,000 in connection with the exchange of prop¬ 
erties with plaintiff. 

4th. Question propounded by counsel for the plaintiff to the de¬ 
fendant respecting the defrauding of one Normeni 
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t 11 f, rantl P K plaintiff’s instruction number two. 
of tfe defendant ° f instmction number one offered on behalf 

of the deVncW! 6041011 ° f instruction numbw five offered on behalf 

CHARLES F. DIGGS, 
Attorney for Defendant. 

rj 

* Designation of Record. 

Filed March 15, 1915. 

******* 

»r.J^ Clerk of r the Court wil1 pl ease prepare the record in the above 

c «"‘ » f £ 

1. Declaration filed August 15, 1913 

2. Plea filed Sept. 12, 1913. 

3. Joinder of Issue filed Oct. 20, 1913 

4. Mem. of verdict filed Dec. 15, 1914! 

«. Mem. of motion for new trial filed Dec 16 1914 
6. Judgment—appeal, Dec. 19, 1914. 

<■ Supersedeas bond fixed at $2,000, Dec. 19 1914 

o D n m '/^ perse ^ eas bond > Dec. 31, 1914. 
in m- of Exceptions submitted Jan 30, 1915 

1915, Feb* fi, 19 l 5 raDSCript extended and including Mar. 17, 
li "“■* M ” h 2. 1916. 

Mch.IrWis! wm p ' ° f to “"6 

14. This designation. 

8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 

7 W* J 161 ? 6 ^ certify the foregoing pages numbered from 1 
7, both inclusive, to be a true and correct tran^crint of tho a 
according to directions of counsel herein filed mm J h l^’ 

Gardiner** D th / S transcri P t > in cause No. 56093 at^Law wherein 
Gardiner <£ Dent, a corporation, are Plaintiffs and hvspnh T m e v. n 

saidCoS" 4 ’ 88 thC Same remainS Up0n the files and of 

In testimony whereof, I hereunto subscribe mv name and .ffiv 

[Seal Supreme Court of the District of Columbia.] 

p JOHN R, YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk, 
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9 In the Supreme Court of the District of Columbia. 

No. 56093. 

Gardiner & Dent, Inc., Plaintiff, 

vs. 

Joseph J. Moebs, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
on the 11th dav of December, A. D. 1914, before the Honorable 
Ashlev M. Gould, one of the justices of the Supreme Court of the 
District of Columbia and a jury empaneled and sworn to try the 
issues between the parties; whereupon the plaintiff to maintain the 
issues upon its part joined, introduced the following testimony. 

Algernon S. Gardiner testified that he was the president of the 
plaintiff corporation, Gardiner and Dent; that the plaintiff was en¬ 
gaged in the real estate business; and was employed bv Joseph J. 
Moebs to make sale of the property known as the Beacon Apartment 
House, and as a result of his employment the defendant and one J. 
Wilbur Latham had entered into a contract for the exchange of 
certain properties, which said contract was introduced in e\idence 

and is as follows. , 

This agreement made and entered into this 27th day of February, 

A. D. 1912, by and between J. Wilbur Latham, party of the first 
part, and Joseph J. Moebs, party of the second part. The sai< * 
parties to this agreement have this day mutually agreed to exchange 
their respective properties lying and being in the States ot Vir- 
- ginia Maryland and the District of Columbia, as follows, to wit: 

The said partv of the first part hereby sells and agrees to con¬ 
vey to the said party of the second part_on or before March 21st, 
1912, the east 75 feet of lot 8, the vrest 1 7.12 feet of lot 10, all of 
lots 11 12 13 and 14 in Block 10, Section 4, Chevy Chase, Mary¬ 
land. subject to incumbrances of $15,540; $2,5Q0 of which is se¬ 
cured on lot 13, all of 9, the west 25 ft. of 8 and the east 5 feet 
of lot 10. It is further understood and agreed that the party of the 
second part shall be wholly and fully responsible for the $2 500.00 
secured, as above mentioned, and the party owning lot 9, the west 
•25 feet of lot 8 and the east 5 feet of lot 10 shall not be obligated in 
anv wav to pay any part of this trust. Also the Mitchell 
10 Farm,” containing about 650 acres more or less, located at 
Linden, Warren County, Virginia, subject to $10,000.00 at 
5%. Also # 26 Iowa Circle Northwest, Washington, D. C., subject 

to a first trust of $6,500.00. , , 

For and in consideration of the above agreements and the cove¬ 
nants to be performed by the party of the first part, and the further 
sum of One Dollar, lawful money of the United States in hand paid 
to the party of the second part, receipt of which is hereby acknowl- 
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edged, the said party of the second part does by these presents sell 
and agrees to convey to the party of the first part on or before the 
21st day of March, 1912, the apartment House known as the 
“Beacon” situated at the corner of Calvert street and Adams Mill 
Road in the city of Washington District of Columbia, known as lot 
800 in square 2547, subject to a first deed of trust of $75,000.00 
bearing interest at 5% per annum, which has approximately 2 years 
and 9 months to run, said trust being held by the Fidelity and Trust 
Company of Philadelphia, Penna., it being further understood and 
agreed between the parties that the party of the first part will execute 
and deliver to the party of the second part certain promissory notes 
aggregating the sum of $45,000.00 as hereinafter described, which 
said notes shall be secured by a second deed of trust upon the herein¬ 
before described Beacon Apartment House, which said notes shall 
be as follows: 12 promissory notes for $850.00 each, the first of said 
notes being payable on the 21st day of April, A. D. 1912, and one 
each month thereafter; 12 promissory notes for $400.00 each, the 
first of said notes being payable on the 21st day of April^ 1913, and 
one each month thereafter; 12 promissory notes for $450.00 each, 
the first of said notes being payable on the 21st day of April, 1914, 
and one each month thereafter; twelve notes for $500.00 each, the 
first of said notes being payable on the 21st. day of April, 1915, and 
one each month thereafter; 12 promissory notes for $550.00 each, 
the first of said notes being payable on the 21st day of April, 1916, 
and one each month thereafter; 12 promissory notes for $600.00 
each, the first of said notes being payable on the 21st day of April, 
1917, and one each month thereafter; 12 promissory notes for 
$650.00 each, the first of said notes being payable on the 21st day 
of April, 1918, and one each month thereafter; 4 notes for $700.00 
each, the first being payable on the 21st day of April, 1919, and 
one each month thereafter, and one note for $200.00 payable on 
the 21st day of August, 1919; all of said notes bearing interest at 
the rate of six per centum per annum, and at the maturity of each 
note, the interest upon the total indebtedness is to be paid; this 
arrangement to continue throughout the entire life of the said trust. 
And as part of the consideration for this agreement, the party of 
the first part agrees to deliver to the party of the second part sixty- 
seven (67) steers;’one cow and calf; nine (9) hogs, one mare and 
all the farming implements now in and upon the hereinbefore de¬ 
scribed Mitchell Farm. 

It is further understood and agreed that all of the stair and hall 
carpets, window and door screens, vacuum cleaner, reception hall 
furniture, door mats, and awnings, are to be left with the apartment 
and will be in the possession of the party of the first part. 

It is further agreed that the second trust shall be released when 
the first trust becomes due so that the first trust can go on record as 
a first trust, then the second trust shall be put on as a second trust, 
for the amount then remaining due and payable with interest at 6%, 
it being understood that hereinbefore described conditions 
11 respecting the payment of interest upon the said trust shall 
continue in effect in the event of the substitution as recited 
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in this paragraph. If the present first trust be renewed without it 
being necessary to have same released, then the second trust will 
remain on the property as first recorded. 

Examination of titles and conveyancing at the cost of the re¬ 
spective purchasers. Interest on trusts, rents, insurance, taxes, etc., 
to be adjusted to March first, 1912. 

It is understood and agreed that settlement shall be made on the 
21st day of March, 1912, and all adjustments will be made to that 
date, this agreement to bind the parties, their heirs, administrators 
and assigns. 

(Signed) J. WILBUR LATHAM. 

“ J. W. LATHAM. [seal.] 

“ JOSEPH J. MOEBS. [seal.] 

Witnms * 

(Signed) A. L. GARDINER. 

“ A. L. GARDINER, 

that the plaintiff and the defendant entered into a contract respect¬ 
ing the commissions to be paid plaintiff by the defendant for sendees 
in connection with the said exchange, which contract was introduced 
in evidence and is as follow’s: 


February 27th, 1912. 

The parties to this agreement have this day mutually agreed to 
accept as commission in the transfer of the Beacon Apartment House 
for other properties mentioned in the contract of February 27th, 
1912, the sum of Two thousand Dollars ($2,000.00) said amount 
to be paid to Gardiner and Dent, Inc., Agents, by Joseph J. Moebs 
from the proceeds of the sale of lots 8, 10, 11, 12, 13 and 14 in 
block 10, section 4, Chevy Chase, Md., when said property is sold, 
title to said property to be in Wallace J. Hill, it being further un¬ 
derstood and agreed by Joseph J. Moebs and Gardiner and Dent, 
Inc., that if the above mentioned property does not bring as much 
as two thousand dollars (2,000.00) over and above the present in¬ 
cumbrance, which is $15,540.00, that then Gardiner and Dent, 
Inc., will accept as commission the sum of Fifteen hundred dollars. 

(Signed) JOSEPH J. MOEBS. 

GARDINER & DENT, INC., 
By A. S. GARDINER. 

12 that the defendant is indebted to the plaintiff in the sum of 
$1,500.00 on account of said contract; that the exchange of 
the Latham-Moebs properties was effected on the 22nd day of March, 
1912, and that the witness prepared a final settlement sheet which 
was introduced in evidence and reads as follows: 
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Statement of Exchange between Joseph J. Moebs and J. W. Latham 
°X {!i e Beacon Apartment Howe for The Mitchell Farm, East 
75 / -/.H 8 ’ West77 - 12 Ft - of Lot 10, All of Lots 11, 12, 13, 
m ‘- eci,on 4, “Chevy Chase,” and # 26 Iowa Circle, 


Beacon Apartment. 

$75,000 1st trust at 5% int. accrued from 
Jan. 16, 1912... 

Rents Apt. 1 to 5 inc. 21 to 24 and 26 inch 
31 to 35 inc. 42 to 47 inc. 51 to 57 inc. 
are paid to April 1st. 

Rent 41 to Mar. 1st # 25 to Mar. 1st. 27 to 
Apr. 15th, 36 to Apr. 15th, #37 to June 

15, #44 to Apr. 15... 

Cafe Mar. 1. 

Fire Ins.^“Fidelity & Trust” $75,000 to Oct 

Elevator Insurance $5,000 to Sept. 19 

1913 .. .....' 

Burr Bros, for coal to date.* ’.* ’ 

Janitor Mar. 1 to 15th.. 

Elevator boys Mar. 1 to 15th.. 

Night men Mar. 1 to 15th. 

Telephone operator at $6 wk. Mar. 1st to 
15th... 

Apt. rent insurance $19,000 to Dec. 21 

1912 ..; 

Taxes accrued from June 30, 19 ii to Mar 

• i, 1912 ....; 

Water rent to July 1, 1912 (to be adjusted)* 
No. 26 Iowa Circle. 

$6,500 at 5% accru. from Nov. 19, 1911. 

Water rent at $9 yr. to July 1, 1912.!. 

Insurance $6,500 May 19, 1913.. 

Rents to Mar. 1st. 


IB 

Taxes accrued from June 30, 1911 


Dr. Cr. 

447.83 


1,202.50 


180.00 


. 165.06 

. 49.00 

. 55.56 

. 25.00 

20.00 

. 12.00 

. 14.00 

. 14.75 

735.04 . 


91.14 

3.00 

5.00 


Dr. Cr. 

. 85.60 


Chevy Chase Lots. 


$13,040 Trust at 5% int. accrued from Nov. 

18, 1910, to Mar. 1, 1912. 

$2,500 at 5% int accrued from Dec. 25 

1910, to Mar. 1, 1912.. 

Taxes to be adjusted. 


836.72 

137.16 


2—2802a 
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Mitchell Farm. 


$10 000 at 5% int. accrued from Dec. 30, 

1911, to Mar. 1, 1912. ••••••••• 

Taxes accrued from Dec. 1, 1911, to Mar. 

1 1912 . 

Cattle note $2,556 int. paid to Apr. 23,1912. 

Insurance, approximate . 

Balance due. 


. 83.32 

. 27.67 

22.97 . 

40.00 

. 1,019.36 


$2,636.34 $2,636.34 


that this settlement sheet contained a statement of the ^ trans¬ 
action and that when it was finished it showed a balance of $l,019.«5b 
due from Latham to Moebs; that Latham stated that he did not 
have the money with which to settle this balance and it was ar¬ 
ranged between him and the defendant that Latham should pay 
$1,000 on the principal due upon the deed of trust for $2,500 due 
upon certain real estate owned by Latham which formed a part of 
the exchange; that at the time of the settlement, the witness at the 
request of Latham paid the defendant by check the sum of $411.64, 
that not until about a year after the settlement did the witness dis¬ 
cover that the balance of $1,019.36 was due by defendant to Latham 
and that not until a few days before the trial of the cause did the 
witness remember or consider that in addition to this $l,019.ob the 
defendant had also been paid $411.64; that not until the day of 
settlement did the witness learn that there was a chattel deed of 
trust for $2,556 upon sixty-seven cattle which was agreed 
14 Latham should transfer to the defendant; that on the day 
of settlement Latham agreed in the presence of the defend¬ 
ant that the defendant should be given credit for the $2,556 and 
that the same should be charged against Latham in the settlement 
Thereupon the following occurred: 


By Mr. Diggs : 

Q. Did you know it on the morning of the settlement? A. As 
I recall it Mr. Moebs and Mr. Latham made an agreement 
between themselves as to this. Mr. Moebs agreed to assume this 
note in some way. What that was I cannot recall now. I know 
there was some agreement between themselves for Mr. Moebs to 
assume the note and relieve Mr. Latham of the responsibility. I 
expect Mr. Latham would know more of the details about that 
than I do. It was sort of a transaction between themselves. 

Q You knew as a matter of fact that Mr. Latham was to ac¬ 
count to Mr. Moebs for the $2,500? In other words, he was to be 
charged with that $2,556 did you not? A. Yes, but not until they 
came to that settlement that day and I was requested that that amount 

be put in- # 

Q. In other words, you knew it before this settlement sheet was 

prepared, did you not: A. Yes, sir. 
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After the witness had finished his testimony J. W. Latham took 
the stand and testified that he had not agreed to pay the cattle 
trust of $2,556. The witness was then recalled to the stand by 
counsel for the plaintiff and testified that if he said that Latham was 
to be charged with the $2,556 represented by the cattle trust, that 
he was mistaken. The witness testified that it was impossible for 
him to account for the fact that the check for $411.64 did not ap¬ 
pear in the settlement sheet and that it was also impossible for him 
to explain how there was a balance of $1,019.36 due by the de¬ 
fendant to Latham; that by charging Latham in the account with 
the amount of the chattel trust the statement should show a balance 
of approximately $1,019.36 due by Latham to Moebs after having 
credited Latham with the $411.64 paid the day of settlement. 

To further maintain the issues joined, plaintiff produced J. 
Wilbur Latham who testified that he was a party to the contract 
of exchange testified to by the plaintiff; that at the date of settle¬ 
ment, March 22, 1912, there was prepared a settlement sheet by 
which it appeared there was a balance due by him to the defendant 
of $1,019.36, after having paid through the plaintiff to the de¬ 
fendant the sum of $411.64 and that not having the cash with 
which to pay the balance he agreed to pay the same upon the prin¬ 
cipal of a trust of $2,500 due upon one of the parcels of real estate 
transferred by him to the defendant; that the defendant was to 
assume the trust of $2,556 upon the sixtv-seven head of cattle but 
that he was unable to state the time or place when the defendant 
agreed so to do. The witness having testified that he only had the 
cattle a short while before the transfer and that they had been 
feeding upon grass, counsel for the defendant asked the following 
question. ' v 

Q. How much did you pay for the 67 cattle? 

Mr. Gardiner: I object. 

The Court: Objection sustained. 

15 Mr. Diggs: I note an exception. 

The plaintiff having announced the close of its case, the defend¬ 
ant moved the court to instruct the jury to render a verdict in 
favor of the defendant upon the ground that there was no evidence 
tending to show that the defendant had sold the property referred 
to in the contract between the plaintiff and defendant and that the 
plaintiff could npt recover until sale was had of this property ac¬ 
cording to the terms of the contract. This motion was refused by 
the court, to which ruling of the court counsel for the defendant 
then and there excepted. 

Thereupon the defendant testified as follows: that the settlement 
sheet offered in evidence was not the sheet upon which the settle¬ 
ment was made; that there was a number of other items which ap¬ 
peared in the statement upon which settlement was made; that he 
was not advised as to the existence of the chattel deed of trust upon 
the sixty-seven cattle until the day before the settlement and that 
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on the day of settlement Latham in the presence of Gardiner agreed 
that he should be charged with this amount in the settlement and 
that this was accordingly done and that after all the items were put 
down it was found that there was a balance due him from Latham 
of $1,548.64 and that he was given a check for $411.64 which left 
a balance of $1,137.00 and it was agreed that owing to the fact that 
Latham did not have the ready cash to pay the balance of $1,137.00 
that Latham should pay within a short time $1,000 on account of 
principal and $137 on account of interest on a certain deed of trust 
of $2,500 upon one of the parcels of property transferred to him 
by Latham; that the real estate referred to in the contract between 
himself and the plaintiff was not sold by him or Wallace J. Hill, 
his agent; that he did not receive a copy of the settlement sheet 
referred to by the plaintiff and introduced into evidence; 

16 that the plaintiff had not properly represented him in the 
matter of the exchange of properties with Latham and was 

attempting to assist the said Latham to recover against him in a 
pending suit at law being cause number 56398 an alleged balance 
while in fact there was a balance due defendant from Latham. 

The foregoing was all the evidence produced at the trial neces¬ 
sary to explain the rulings of the trial court upon the issues and 

questions involved. . 

Counsel for the plaintiff in his opening statement to the jury 
stated that the defendant had realized a profit of $30,000 to $50,000 
as the result of the exchange of properties with Latham, which state¬ 
ment counsel for the defendant objected to upon the ground that 
it was intended to prejudice the jury and no evidence respecting 
the same could be introduced by the plaintiff for the reason that 
the same did not tend to prove any issues involved in the case and 
that defendant would not be permitted to show its falsity. 

Counsel for the plaintiff in cross-examining the defendant asked 
the following question. 

Q. Did you not defraud Mr. Norment out of $3,000 in a real 
estate transaction you had with him? 

Counsel for the defendant objected to this question upon the 
ground that the question was improper and intended to prejudice 
the defendant with the jury and did not tend to prove any of the 
issues involved in the case and for the further reason that the de¬ 
fendant would not be permitted to show the falsity of the accusation 
therein contained, which objection the Court sustained. 

The plaintiff and defendant having announced their cases 

17 closed, plaintiff requested the court to grant the following 
instruction, being plaintiff’s instruction number two. 

The court instructs the jury that if they find from the evidence 
that the plaintiff in the case, Gardiner & Dent, Incorporated, repre¬ 
sented the defendant, Joseph J. Moebs in the sale of the properties 
in controversy and that the sale was actually made and that the 
defendant agreed to pay them the sum of $1,500 in accordance 
with the provisions of the written contract in evidence in the case, 
as a matter of law they are entitled to a verdict in their favor for 
$1,500 with interest thereon from the date of the sale of the prop- 
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erty at auction, to wit, August 1, 1913, unless you find that they 
did not act in good faith towards their client in the transaction. 

The defendant objected to the granting of the said instruction, 
which objection was overruled and the instruction given by the 
Court, and the defendant noted an exception. 

Whereupon the defendant asked the court to instruct the jury 
as follows, being defendant’s instruction No. 1. 

The jury are instructed that if from all the evidence they believe 
that the real estate referred to in the contract entered into between 
the plaintiff and defendant still remains the property of the defend¬ 
ant and has not been sold by him, then their verdict shall be for 
the defendant, even though they further find that the said real 
estate was sold under the deed of trust existing at the time of its 
transfer to Wallace J. Hill, the agent of the defendant if they fur¬ 
ther find that it was bought in by the defendant. 

The plaintiff objected to the granting of said instruction, which 
objection was sustained by the court and the instruction refused, to 
which action of the court in refusing said instruction, an exception 
was duly noted by the defendant. 

Whereupon the defendant asked the court to instruct the jury 
as follows, being defendant’s instruction No. 5. 

The jury are instructed as matter of law, that if the contract 
between Latham and Moebs fails to state any chattel deed of trust 
or other incumbrance on the 67 head of cattle referred to, then the 
presumption of law is that the said cattle were free of any such 
trust or encumbrance. 

The plaintiff objected to the granting of said instruction, which 
objection was sustained by the court and the instruction re- 
18 fused, to which action of the court in refusing said instruc¬ 
tion, an exception was duly noted by the defendant. 

Thereupon the court gave the following charge to the jury. 

“Gentlemen of the Jury, in the case which you have just heard, 
the plaintiff, Gardiner & Dent, a corporation, sues the defendant, 
Joseph J. Moebs, for $1,500, claiming it is due as a commission 
earned by them as real estate brokers for services in the transfer 
of the apartment house owned by Moebs to Mr. Latham. The suit 
is based upon a contract which, according to the construction placed 
upon it by the Court, entitles the plaintiff to the sum of $1,500 as 
agreed commission, subject to the instruction which I will give 
you later. In other words, it is not a suit based upon value of the 
services, but upon an express agreement to pay the sum of $1,500. 
There can be no controversy between the parties as to the contract 
for the payment of the Commission, nor as to the fact that the 
plaintiff corporation was agent for Moebs in bringing about the dis¬ 
position of his property, and so the instruction the plaintiff has 
asked practically covers the law so far as that branch of the case 
is concerned. 

The Court instructs the jury that if they find from the evidence 
that the plaintiffs in this case, Gardiner & Dent, Incorporated, 
represented the defendant, Joseph J. Moebs, in the sale of the 
property in controversy, and that the sale was actually made, and 
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that the defendant agreed to pay them the sum of $1,500, in ac¬ 
cordance with the provisions of the written contract in evi- 

19 dence in this case, as a matter of law they are entitled to a 
verdict in their favor for $1,500, with interest thereon from 

the date of the sale of the property at auction, to wit, August 1, 
1913, unless you find that they did not act in good faith toward 
their client in the transaction. 

Now, the defense is that in closing up the transaction the plain¬ 
tiffs made a false statement, or that this plaintiff, this corporation, 
made a false statement of account against the interest of their client, 
the defendant, and that by reason thereof they failed to perform 
their actual duty in the exercise of good faith which the law requires 
of a real estate broker toward his principal, and that theory of the 
case is embodied in instructions granted on behalf’Of the defendant. 

The jury are instructed, as a matter of law, that if they find 
from all the evidence that the settlement sheet offered in evidence 
concerning the transfer of the Latham-Moebs property is not a true 
statement of the said transaction, and they further find that the 
plaintiff fraudulently prepared such statement in order to defraud 
the defendant, their verdict should be for the defendant. 

The jury are instructed, as a matter of law, that before the plain¬ 
tiff can recover in this suit, that the jury must find that they acted 
in good faith toward the defendant in connection with the ex¬ 
change of the defendant’s property with that of J. W. Latham and 
if they find from all the evidence that the plaintiff has at- 

20 tempted to assist the said Latham in defrauding the defend¬ 
ant in connection with the said transaction, their verdict 

should be for the defendant. 

The jury are instructed, as a matter of law, that if from all the 
evidence they find that the plaintiff, while acting as the agent for 
the defendant, accepted a commission from Latham in connection 
with the exchange of the Latham-Moebs properties, and this without 
the knowledge or consent of the defendant, their verdict should 
be for the defendant. 

Those instructions embody substantially this proposition and I 
am going to confine my instructions to the single entry, either 
omitted properly or improperly, of the $2,556 cattle note. The 
other mistakes in figuring are of a trivial nature, and would not 
be of sufficient importance to amount to fraud, not being inten¬ 
tionally done by the agent in representing his principal, but as I 
have told you in these instructions, if you find from the evidence 
that the plaintiff made up this statement for his client, the de¬ 
fendant, and purposely and intentionally omitted to charge Latham 
wfith the amount of this note, then the plaintiff w’ould be guilty of 
such an act of disloyalty to the defendant as would not entitled him 
to recover. That is all. Take the case.” 

That at the close of the court’s charge, counsel for defendant re¬ 
newed all the hereinbefore mentioned exceptions to the action of 
the court in granting the plaintiff’s instructions and the refusal 
to grant the instructions of the defendant. 





15 













JOSEPH J. MOEBS VS. GARDINER & DENT. 


21 Be it remembered that the foregoing comprises all the 

substance of all the testimony given necessary to explain the 
bearing of the rulings upon the issues or questions involved, and all 
the proceedings in the trial of the said cause, and that each of the 
several and separate exceptions taken by counsel for the defendant 
to the rulings of the court in the course of the trial of the said cause 
as heretofore set out were so taken by the counsel for the defendant— 
then and there before the jury retired, separately and severally, and 
said exceptions were then and there duly, severally and separately, 
noted upon the minutes of the justice presiding at the trial, and 
counsel then and there prayed the court to sign this bill of excep¬ 
tions to have the same force and effect as if the said bill of excep¬ 
tions had been separately and severally set out in a separate bill of 
exceptions, and at the request of counsel for the defendant, the same 
is accordingly signed and sealed and made a part of the record in 

this case, now for then, this 2nd day of March, 1915. 

ASHLEY M. GOULD, Justice. 


[Endorsed:! Copy. Law. No. 56,093. Gardiner & Dent, Inc., 
vs. Joseph J. Moebs. Bill of exceptions. Clias. F. Diggs, Att’y for 

Defendant. _ T 

Endorsed on cover: District of Columbia Supreme Court. No. 
2802. Joseph J. Moebs. appellant, vs. Gardiner & Dent, a corpora¬ 
tion. Court of Appeals, District of Columbia. Filed Mar. 25, 1915. 

Henry W. Hodges, clerk. 
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GARDINER & DENT (A CORPORATION) 
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BRIEF FOR APPELLANT. 


Statement. 

This case is before the court upon an appeal from the 
judgment below in favor of appellee in a suit for the re¬ 
covery of commissions alleged to be due under a contract 
between the parties. 

The appellee, a corporation engaged in the real estate 
business, on the 22d day of February, 1912, entered into 
a contract (R., p. 8) with Moebs in which it was provided 
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that appellee should receive a commission of two thous¬ 
and dollars (#2,000) in consideration for services rendered 
in effecting an exchange of properties between Moebs 
and one Latham. The contract further provided that 
the commission was payable when Moebs sold certain 
properties which he was to receive in the exchange and 
that in the event that the same did not bring two 
thousand dollars over and above a deed of trust to w'hich 
they were subject, that the amount should be fifteen 
hundred dollars. 

Moebs and Latham, on Februarv 22d, 1912, entered 
into an agreement for the exchange of property, it being 
provided therein that Latham should deliver sixty-seven 
steers to Moebs, no mention being made of the existence 
of any lien upon the steers, although the agreement sets 
forth in detail various liens upon the real estate involved 
and the disposition of same. 

Algernon S. Gardiner, president of the plaintiff cor¬ 
poration, testified that Moebs and Latham exchanged 
properties on the 22d day of March, 1912 (R., p. 8) and 
that Moebs was indebted to the corporation in the sum 
of fifteen hundred dollars by reason of services per¬ 
formed under the terms of the contract (R., p. 8); that 
he prepared the settlement sheet (R., p. 8) which con¬ 
tained a statement of the entire transaction between La¬ 
tham and Moebs \R., p. 10). 

Gardiner testified that he did not know of the exist¬ 
ence of a trust of #2,556 upon the 67 steers until the 
day final settlement was made (R., p. 10); that on the 
day of settlement Latham agreed, in the presence of 
Moebs, that Moebs should be given credit for the #2,556 
and that the said amount should be charged against him 
in the settlement (R., p. 10). 

Gardiner testified that the settlement sheet showed 
Latham owed Moebs #1,019.36, and not haviug the cash 
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it was agreed that Latham should pay one thousand dol¬ 
lars upon the trust of twenty-five hundred dollars due 
upon certain real estate transferred by Latham to Moebs 
(R., p. 10); that at the settlement Latham paid Moebs 
$411.64 and after this was paid there still remained a bal¬ 
ance of $1,019.36 (R., p. 10); that not until about a year 
after the settlement did he discover that the balance of 
$1,019.36 was due by Moebs to Latham, instead of from 
Latham to Moebs (R., p. 10); that it was impossible for 
him to account for the fact that the check for $411.64 
did not appear in the settlement sheet, nor could he ex¬ 
plain how a balance of $1,019.36 was due by Moebs to 
Latham ; that by charging Latham with the amount of 
the trust upon the 67 steers, the statement should show 
a balance of $1,019.36 due by Latham to Moebs, after 
giving Latham credit for the $411.64 (R., p. 11), 

J. W. Latham testified that at the time of the settle¬ 
ment it was found from the settlement sheet that after 
paying Moebs $411.64 there was a balance still due him 
of $1,019.36, and not having the cash he agreed to pay 
$1,000 upon a trust of $2,500 due upon one of the par¬ 
cels of land transferred by him to Moebs (R., p. 11); 
that Moebs agreed to assume the trust of $2,556 upon the 
67 cattle, but he was unable to state when or where this 
agreement was made (R., p. 11). 

Moebs testified that the settlement sheet offered in 
evidence was not the one upon which settlement was 
made (R., p. 11); that he was not advised of the ex¬ 
istence of the chattel trust upon the cattle until the day 
before the settlement, and that on that day Latham, in 
the presence of Gardiner agreed that he, (Latham), should 
be charged with the amount of the trust; that the various 
items were set forth in a settlement sheet prepared by 
Gardiner, and it was found that Latham owed him a 
balance of $1,548.64, and he was given a check for 
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$411.34, which left a balance of $1,137, and Latham, not 
having the cash, it was agreed should pay $1,000 upon 
the principal and $137 upon the interest of a deed of 
trust of $2,500 upon one of the parcels of real estate 
transferred by him to Moebs (R., p. 12); that the real 
estate from the sale of which the corporation was to re¬ 
ceive its commission was never sold by him or his agent, 
W. J. Hill (R., p. 12); that appellee did not properly rep¬ 
resent him, and was attempting to assist Latham to 
recover a fictitious claim against him in law cause number 
56398 (R., p. 12). 

The assignmentof errors (R., p. 5) presents the follow¬ 
ing points for the consideration of this Court: 

1. The Court’s refusal to permit the witness J. Wilbur 
Latham to testify as to the price paid by him for 67 
cattle. 

2. The refusal of the Court to grant the motion made 
by the defendant at the close of the plaintiff’s case for a 
directed verdict for the defendant upon the ground that 
no evidence had been introduced tending to show the 
plaintiff had sold the property referred to in the contract, 
and that therefore plaintiff could not recover. 

3. Statement of counsel for plaintiff that defendant 
had realized from $30,000 to $50,000 in connection with 
the exchange of properties with Latham. 

4. Question propounded by counsel for the plaintiff to 
the defendant respecting the defrauding of one Norment. 

5. In granting plaintiff instruction numbered 2. 

6. In the rejection of instruction numbered 1 offered 
on behalf of the defendant. 

7. In the rejection of instruction numbered 5 offered 
on behalf of the defendant. 







J 


V 





5 


I. 

The Court's refusal to permit Latham to testify as to the 
price paid by him for the 6y cattle. 

It was contended at the trial that appellee was not 
entitled to recover the commissions claimed because 
Gardiner had betrayed his trust by his attempt to assist 
Latham in establishing a fictitious claim against Moebs 
in respect to the alleged balance of $1,019.64 claimed by 
Latham to have been found due him at the settlement 
between him and Moebs. 

By reference to the settlement sheet it will be found 
that no mention is made of the item of $2,556, being the 
amount of the chattel trust, nor the item of $411.64 
which all the witnesses testified was paid by Latham to 
Moebs. 

It will be found that by eliminating the item showing 
the balance due Latham is chargeable with the sum of 

$1,616.98, which added to the $2,556 due on cattle trust 

« 

makes a total of $4,172.98, and Moebs is chargeable with 
$2,636.34 and $411.44, which latter amount was paid by 
Latham at the settlement, making a total of $3,047.68, 
which, deducted from the amount due by Latham leaves 
a balance of $1,125.30 due Moebs, the same being within 
$12 of the amount claimed by him. 

From the foregoing it will be seen that it was of the 
utmost importance that any evidence tending to to throw 
light upon the responsibility for the cattle trust of $2,556 
should have been submitted to the jury. 

Latham testified (R., p. 11) that he only had the cattle 
a short while before the transfer and they had been feed¬ 
ing upon grass. 

It is submitted that if Latham had been permitted to 
testify as to the price paid for the cattle, and he had 
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stated that the price was approximately the amount of 
the trust upon the cattle, there would have arisen the 
almost conclusive presumption that Moebs would not 
have assumed an indebtedness equal to the value of the 
property received; for, by so doing, he would have prac¬ 
tically been the purchaser of the cattle, instead of receiv¬ 
ing them in part payment for his real estate. 

II. 

The Court's refusal to direct a verdict in favor of the 
defendant at the close of the plaintiff's case . 

The parties having entered into a written contract 
concerning the commissions to be paid, and the time and 
manner of payment, the appellee was not entitled to re¬ 
ceive payment until the real estate referred to in the con¬ 
tract was sold. 

It will be contended by appellee that having elected to 
accept $1,500, that the time of payment was no longer 
dependent upon the sale of the real estate. This conten¬ 
tion cannot be sustained because it fails to take into con¬ 
sideration the fact that by the terms of the contract both 
the time and amount of payment is provided for. The 
appellee by accepting $1,500 cannot advance the time of 
payment. It may very well be that Moebs would have 
preferred to pay $2,000 from the proceeds of sale of the 
real estate, rather than pay $1,500 before sale was made; 
and, again, the time of payment may have been inserted 
by Moebs for the reason that he was without means with 
which to pay the commission, except from the proceeds 
to be derived from the sale of the real estate. 

It is submitted that the Court is not concerned with 
the reasons which actuated the parties in providing for 
the time and manner of payment, but will look to the 
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contract; and, if it specifies the time and manner of pay¬ 
ment, will hold the parties bound by the conditions 
which they themselves agreed to be bound. 

It is elementary law that time is of the essence of the 
contract and therefore no further argument is deemed 
necessary on this point. 

Ill—IV. 

j. Statement of counsel for plaintiff that defendant had 
realized from $50,000 to $50,000 in connection with the 
exchange of properties with Latham. 

j. Question propounded by counsel for the plaintiff to 
the defendant respecting the defrauding of one Norment. 

While an appellate court will not lightly reverse the 
lower court on account of the misconduct of counsel in 
making improper statements in the presence of the jury, 
it is submitted that, where it is shown that such state¬ 
ments have, in a given case, resulted in injury to one of 
the parties, the court, in order to protect the party in¬ 
jured and afford him an opportunity of having his rights 
determined by the calm deliberation of a jury, free from 
passion or prejudice, will, in a proper case, reverse, and 
thus undo the wrong resulting from such statements. 

The jury may have been influenced by the fact that 
Moebs received such a large profit from the exchange of 
properties with Latham that he should be required to pay 
the commissions claimed, even though the appellee had 
undertaken to assist Latham in collecting a fraudulent 
claim. 

In determining who was responsible for the cattle 
trust, the jury was undoubtedly influenced by the thought 
that Moebs was in the habit of defrauding persons with 
whom he had real estate transactions, and that, therefore, 






8 


he was endeavoring to take advantage of Latham re¬ 
specting the cattle trust. 

The trend of modern decisions is to reverse judgments 
where inadmissible testimony has been permitted to 
creep into a case, and afterwards has been stricken out 
by the court, when it is shown that such testimony re¬ 
sulted in causing the jury to become prejudiced against 
the party against whom the testimony was admitted, and 
thereby denying him a fair and impartial trial. The 
courts holding that, though the testimony was stricken 
out, its effect upon the minds of the jury remained, and 
and it was impossible to eradicate it; and, therefore, the 
party against whom such testimony was admitted was as 
grievously injured as if the testimony had been permitted 
to remain in the case. The mere striking out of testi¬ 
mony is an idle and futile thing, because it is immaterial 
whether the testimony be stricken out or not if the re¬ 
sult sought to be accomplished by its admission is ob¬ 
tained. The same reasoning applies, with equal force, to 
improper remarks of counsel. Attention is .invited to 
the fact that the court failed to direct the jury to disre¬ 
gard the statements complained of. 

V—VI. 

5 . The granting of plaintiffs instruction numbered 2 . 

6. The rejection of instruction numbered / offered on 
behalf of the defendant . 

The plaintiff’s instruction numbered 2, and the defend¬ 
ant’s instruction numbered 1 , both involve the same 
question that has heretofore been discussed under the 
head of the second assignment of error, and therefore it 
is not deemed necessary to further consider or discuss 
these questions. 





• 7 * The rejection of instruction numbered 5 , offered on 
behalf of the defendant. 

The appellant) by his 5th instruction) sought to have 
the court charge the jury that in considering the question 
as to who was responsible for the cattle trust) that they 
should look to the contract between the parties; and, if 
it was silent on the question, that the law presumed that 
the cattle were to be delivered free of any incumbrance. 

It is submitted that where parties to a contract under¬ 
take to recite therein the various obligations to be as¬ 
sumed by each, that a failure in one instance to specify 
that property which is to be transferred by one to the 
other is transferred subject to a lien, must necessarily 
give rise to the legal presumption that it was not intended 
that the party taking the property should take it subject 
to a non-disclosed liability; but, on the contrary, it must 
be assumed, either that there was no lien upon the prop¬ 
erty, or, if there were, that the same was to be released 
before delivery to the party to whom it was to pass under 
the terms of the contract. 

It will not do for counsel to argue that we are charged 
with the knowledge contained in the public record, be¬ 
cause this is equally true respecting all the trusts and in¬ 
cumbrances mentioned in the contract; and to so hold 
would be to say that the parties to this contract did the 
useless thing of setting forth the various incumbrances. 
The presumption is even stronger that it was intended 
that Moebs should take the cattle free of incumbrance 
than if the fact of the existence of the incumbrance had 
been mentioned in the contract and no reference made 
as to which of the parties were to be responsible for the 
same; because it might be argued that, having set forth 
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the incumbrance, it was presumed that Moebs was to 
take the property subject thereto. Granting, for the sake 
of the argument, that Moebs knew of the existence of 
the trust, the fact that it was not mentioned in the con¬ 
tract gives rise to the presumption that Latham was to 
remove this lien before title passed, or, if not, was to be 
charged with the amount in the final settlement. The 
maxim, expressio unius est exclusio alterius , applies 
with great force to the matter under consideration. 

This maxim is discussed at length in Broom’s Legal 

• • 

Maxims, the following being a few extracts therefrom: 

“And, where parties have entered into written 
engagements with express stipulations, the pre¬ 
sumption is, that having expressed some , they 
have expressed all the conditions by which they 
intend to be bound under that instrument” (p. 
505). 

Aspdin vs. Austin, 5 Q. B., 683. 

Emmons vs. Elderton, 4 . L. Cas., 624. 

“It, moreover, has an important bearing upon 
the doctrine of our law as to implied obligations. 
An obligation should not be implied in a written 
contract, unless, on considering the express terms 
reasonably, an implication necessarily arises that 
both parties must have intended that the obliga¬ 
tion should exist” (p. 518). 

The Moorcock, 14 P. D., 68. 

Hamlyn vs. Wood, 2 Q. B., 491. 

Lamb vs. Evans, 1 Ch., 218. 

Oriental S. S. Co. vs. Tylor, 2 Q. B., 518. 

“A court, when called upon to imply an obliga¬ 
tion which is not expressed, must take care that 
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it does not make the contract speak where it was 
intentionally silent, and above all that it does not 
make it speak entirely contrary to what, as may be 
gathered from the whole terms and tenor of the 
contract, was the intention of the parties” (p. 
518). 

Churchward vs. Reg., L. R. 1 Q. B., 195. 

Reg. vs. Demers, A. C., 103. 

• 

“Again, on a mortgage of dwelling-houses, 
foundries and other premises, together with all 
grates, boilers, bells, and other fixtures in and 
about the said two dwelling-houses and the brew 
houses thereto belonging: it was held that, al¬ 
though, without these words, the fixtures in the 
foundries would have passed, yet by them, the 
fixtures intended to pass were confined to those 
in the dwelling-houses and brew houses” (p. 508). 

Hare vs. Horton, 5 B. & Ad., 715. 

Mather vs. Frazer, 2 K. & J., 536. 

Ringer vs. Conn, 3 M. & W., 343. 

Cooper vs. Walker* 4 B. & C., 36. 

It is submitted that the record in the case at bar dis¬ 
closes the fact that appellee was undoubtedly attempting 
to betray his trust by making it appear that the settle¬ 
ment sheet offered in evidence was the one used at the 
time Moebs and Latham concluded the exchange of their 
respective properties. It cannot be doubted for a moment 
that Latham was responsible for the amount of the cattle 
trust for, by charging him with this amount it will be 
found that the balance mentioned in the settlement sheet 
was due Moebs. Perhaps the most significant fact in the 
case is the failure of Gardiner to account for the absence 






in the settlement sheet of the item of $411.64 ; because 
it is not possible to reconcile his contention to the effect 
that Moebs is indebted to Latham when this item is 
taken into consideration ; because, if Moebs was indebted 
to Latham, this item should have been added to the bal¬ 
ance found at the settlement; and, therefore, Moebs 
would have owed Latham $1,431 instead of $1,019.36. 

It is respectfully submitted that, for the reasons stated, 
the judgment appealed from should be reversed. 

Charles F. Diggs, 
Counsel for Appellant. 
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IN THE COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 

October Term, 1915. 


No. 2802. 


JOSEPH J. MOEBS, APPELLANT, 

VS. 

GARDINER & DENT, APPELLEE 
(A CORPORATION). 


STATEMENT OF CASE. 

This is an appeal from a judgment of the lower court 
in favor of the appellee for $1,500 on a contract entered 
into between the parties on the 27th of February, 1912, and 
which appears in the record on page two. 

It is conceded by the testimony (R. p. 6) that Gardiner 
& Dent, incorporated, the appellee here, was engaged in 
the real estate business in this city, and that the appellant 
employed it to sell his property, known as the Beacon Apart¬ 
ment House, in this city. It did sell the property to one J. 
Wilbur Latham, the parties entering into an agreement on 
December 27, 1912; that the sale was concluded and deeds 
exchanged. On the same date the appellant entered into an 
agreement with the appellee as appearing in Record, page 2, 
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whereby he agreed to pay it the sum of $2,000 as commission 
as his agents for making the deal, with the proviso that if 
certain lots included in the exchange were not sold for 
$2,000 over and above the incumbrance, then and in that 
event the appellee would accept the sum of $1,500. 

These lots were deeded to one W. J. Hill in the exchange, 
who it now appears was a straw man for Moebs, the appel¬ 
lant here. He failed to pay any interest on the trust, and 
permitted them to be sold, Moebs purchasing one of these 
pieces of property under the foreclosure sale for practically 
the amount of the encumbrance, and all of this prop¬ 
erty being sold at the foreclosure sale, due to the failure 
of Moebs to pay the interest on the trusts, they did not bring 
$2,000 over and above the encumbrance, and the appellee 
claims the sum of $1,500, which amount was awarded it 
by the jury. 

ARGUMENT. 

The appellant presents to the Court seven assignments of 
error, and we shall discuss them very briefly, since it seems 
that the appellant’s counsel has only called to the Court’s 
attention the evidence in the case, and does not attempt to 
support his argument with any propositions of law, or, at 
least, to produce any authorities in support of his conten¬ 
tions. 

APPELLANT’S ASSIGNMENT NUMBER ONE. 

With reference to this assignment of error, the court can 
readily see that the question as to what was paid for the 
cattle by Latham would have nothing whatever to do with 
the question of the amount, if any, due the appellee on the 
contract between the parties to this cause, and therefore 
the Court was right in excluding it. 

The whole question in controversy was, whether or not 
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appellee had acted in bad faith to its principal, and I submit 
that there is not a line to support such a theory, unless it be 
the testimony of the appellant himself, and the court, in 
instructing the jury upon this point, put it fairly to the jury 
(R. p. 14), and the jury found against the appellant on that 
point. 

APPELLANT’S ASSIGNMENT NUMBER TWO. 

As to this assignment, we submit that while the Court did 
not commit error in refusing appellant’s request that an 
instructed verdict be returned in his favor, nevertheless it is 
a well-known principle of law that had the Court committed 
error in this particular assignment, the fact that the defend¬ 
ant did not stand upon his motion, but thereafter offered 
evidence in support of his contention, he thereby waived 
any error that might have been committed by the Court in 
refusing his instruction. In support thereof we cite : 

38 Cyc., 1549, and cases therein cited. 

McCabe & Steen Constr. Co. v. Wilson, 209 U. S., 
275. 

APPELLANT’S ASSIGNMENTS, NUMBERS 
THREE AND FOUR. 


a. 

It will be seen by reference to the record (R. p. 12) that 
no objection was made to my statement to the jury that the 
appellant in this cause had realized a large profit out of the 
transaction, and not having objected nor made any motion 
to discharge the jury, he cannot be heard to complain in 
this Court for the first time, that an injury had been done 
him by this statement, and while appellee’s counsel was not 
permitted to prove this fact, we submit that it was proper 
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proof and should have been admitted, and that an error 
was committed by the Court against the appellee in this 
instance rather than against the appellant. 

b. 

As to the second contention of appellant under this assign¬ 
ment, it will be seen by reference to the record, p. 12, that 
the question complained of was objected to, the objection 
was sustained and therefore no complaint can be made at 
this time by the appellant. 

What prompted this question was the statement of Mr. 
Moebs, the appellant, in his cross-examination, that he had 
never defrauded anybody out of a cent, but the evidence 
upon this point is not of record, because the question was 
objected to by appellant’s counsel, and sustained by the 
Court upon the ground that it had not anything to do with 
the case. 

APPELLANT’S ASSIGNMENTS, NUMBERS 

FIVE AND SIX. 

Counsel has seen fit not to discuss these assignments, and 
I take it that he is not making any serious contention that 
they are actual errors. 

APPELLANT’S ASSIGNMENT NUMBER SEVEN. 

Upon an examination of the fifth prayer offered by ap¬ 
pellant (R. p. 13) the Court will readily see, we respect¬ 
fully submit, that it was not proper in this case, for the tes¬ 
timony by Gardiner for the appellee (R. p. 10) was that the 
arrangement with reference to the cattle-note shows that the 
arrangement with reference as to whom should assume it, 












affect the right of the appellee in this case to recover the 
amount of their commission if it was not put in the con¬ 
tract, when both principals to the contract were present 
when the contract was signed, and agreed between them¬ 
selves as to what should be done with it. 

In conclusion, we submit that the question involved in 
this case is purely one of fact, that the jury heard all of the 
evidence, that the court instructed them in as plain and 
simple language as it was possible for it to do. The Court 
told them that if the statement in evidence was not the true 
statement of the transaction, and that they found that the 
plaintiff fraudulently prepared such statement in order to 
defraud the defendant, their verdict should be for the de¬ 
fendant. This charge, being the charge requested of the 
Court by the defendant, and given to the jury by the court 
as requested by the defendant, and the jury having found 
against the defendant’s contention, and in favor of the 

plaintiff on this question of fact, the verdict should be 
affirmed. 

Respectfully submitted, 

W. Gwynn Gardiner, 

Beaine Coppinger, 

Attorneys for Appellee. 







